UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-28-2017

State v. Smith Respondent's Brief Dckt. 44967

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Smith Respondent's Brief Dckt. 44967" (2017). Not Reported. 4238.
https://digitalcommons.law.uidaho.edu/not_reported/4238

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
) No. 44967
Plaintiff-Respondent,
)
) Minidoka County Case No.
v.
) CR-2004-2628
)
DANA LYDELL SMITH,
)
)
Defendant-Appellant.
)
)
________________________
BRIEF OF RESPONDENT
________________________
APPEAL FROM THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF MINIDOKA
________________________
HONORABLE RANDY J. STOKER
District Judge
________________________

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

ROBYN FYFFE
Fyffe Law
800 W. Main St., Ste. 1460
Boise, Idaho 83702
(208) 338-5231

JOHN C. McKINNEY
Deputy Attorney General
Criminal Law Division
P. O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
PLAINTIFF-RESPONDENT

ATTORNEY FOR
DEFENDANT-APPELLANT

TABLE OF CONTENTS
PAGE
TABLE OF AUTHORITIES .............................................................................................. ii
STATEMENT OF THE CASE............................................................................................1
Nature Of The Case .................................................................................................1
Statement Of The Facts And Course Of The Proceedings ......................................1
ISSUE ..................................................................................................................................3
ARGUMENT .......................................................................................................................4
Smith Has Failed To Show Error In The Denial Of His
I.C.R. 35 Motion For Correction Of An Illegal Sentence ........................................4
A.

Introduction ..................................................................................................4

B.

Standard Of Review .....................................................................................4

C.

Smith Has Failed To Show Error In The Denial
Of His Rule 35 Motion ................................................................................5

CONCLUSION ....................................................................................................................9
CERTIFICATE OF SERVICE ............................................................................................9

i

TABLE OF AUTHORITIES
CASES

PAGE

Hindmarsh v. Mock, 138 Idaho 92, 57 P.3d 803 (2002) .................................................... 5
State v. Adamcik, 152 Idaho 445, 272 P.3d 417 (2012) ..................................................... 4
State v. Adams, 138 Idaho 624, 67 P.3d 103 (Ct. App. 2003)............................................ 7
State v. Alsanea, 138 Idaho 733, 69 P.3d 153 (Ct. App. 2003) ...................................... 4, 7
State v. Avelar, 129 Idaho 700, 931 P.2d 1218 (1997)....................................................... 4
State v. Clements, 148 Idaho 82, 218 P.3d 1143 (2009) ................................................ 4, 7
State v. Martin, 119 Idaho 577, 808 P.2d 1322 (1991)....................................................... 7
State v. Rhoades, 134 Idaho 862, 11 P.3d 481 (2000) ........................................................ 5
State v. Salsgiver, 112 Idaho 933, 736 P.2d 1387 (Ct. App. 1987) .................................... 8
State v. Smith, Docket Nos. 42962, 42963, 2016 Unpublished Opinion No. 473
(Idaho App. April 11, 2016) ........................................................................... 1, 6, 7
State v. Sutton, 113 Idaho 832, 748 P.2d 416 (Ct. App. 1987) .......................................... 8
STATUTES
I.C. § 18-211 ....................................................................................................................... 6
I.C. § 18-212 ................................................................................................................... 7, 8
I.C. § 18-2408(2)(a) ............................................................................................................ 7
RULES
I.C.R. 35(b) ......................................................................................................................... 7

ii

STATEMENT OF THE CASE
Nature Of The Case
Dana Lydell Smith appeals from the district court’s order denying his Rule 35(a)
motion to correct an illegal sentence.

Statement Of The Facts And Course Of The Proceedings
In its unpublished decision in Smith’s appeal from the denial of his initial Rule
35(a) motion to correct an illegal sentence, the Idaho Court of Appeals set forth the factual
and procedural history of Smith’s case as follows:
In March 2007, Smith was found guilty by a jury of grand theft and
was sentenced to a unified term of fourteen years, with a determinate term
of seven years. This Court affirmed Smith’s judgment of conviction and
sentence in an unpublished opinion. State v. Smith, Docket Nos. 35216 and
35604 (Ct. App. May 20, 2009). In 2015, Smith filed a motion for
correction of an illegal sentence pursuant to I.C.R. 35 and a request for
appointment of counsel. Smith also filed a motion for a new trial. In both
motions, Smith claimed his conviction and sentence were illegal because
the district court did not order a mental health evaluation to ensure Smith
was competent. The district court denied Smith’s motions, holding that they
were untimely.
State v. Smith, Docket Nos. 42962, 42963, 2016 Unpublished Opinion No. 473 (Idaho
App. April 11, 2016). In 2016 the Idaho Court of Appeals affirmed the denial of Smith’s
initial Rule 35(a) motion, and the denial of his motion for a new trial. Id.
On January 23, 2017, Smith filed another Rule 35 Motion to Correct an Illegal
Sentence, contending that, after he was determined to be incompetent, he was sentenced
“in violation of I.C. §18-210, 19-2522, 19-2523, 19-2521 and 19-2513.” (R., pp.40-41.)
Smith also filed a Motion for Appointment of Counsel (R., pp.42-43) and a Motion for
Judicial Notice (R., pp.44-45). After the state filed an objection to Smith’s motion (R.,
pp.49-51), the district court entered an Order Denying Motions, first taking judicial notice
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of the four items Smith requested notice of. 1 (R., p.52.) The Court concluded that the
motion for appointed counsel “is frivolous and would not be pursued by a person with
adequate means to employ counsel,” and “that the Rule 35 motion lacks merit,” and denied
both motions. (R., p.52.) Smith filed a Motion for Reconsideration (R., pp.67-68) and a
Motion to Disqualify (the judge) (R., pp.73-74), which were denied without a hearing (R.,
pp.75-76). Smith timely appealed. (R., pp.77-78).

1

The district court took judicial notice of: (1) the Register of Actions in Case No. 20042628; (2) Dr. Richard V. Smith’s psychological report issued to the court on May 2, 2007;
(3) a transcript of the motion in limine hearing held on April 10, 2007; and (4) a transcript
of the status hearing held on June 4, 2007. (R., pp.44-45, 52.)
Dr. Smith’s May 2, 2007, evaluation reported that Smith can “understand the proceedings
against him,” the “roles of the various players in the court process,” and “the possible
consequences he is facing.” (Smith Evaluation, p.8 (attached to #35216 PSI).) However,
Smith’s “ability to assist in his own defense presents a question” because his tendency to
“ramble off rather inappropriately … likely seriously impairs his ability to work
systematically with his attorney in a sustained fashion.” (Id.) However, once the proper
medications “become effective” Smith “could in all likelihood proceed with matters in
court.” (Id.)
2

ISSUE
Smith states the issue on appeal as:
Did the district court err in denying Mr. Smith’s motion to correct a sentence
that is illegal from the face of the record?
(Appellant’s Brief, p.9.)
The state rephrases the issue as:
Has Smith failed to show error in the denial of his Rule 35 motion for correction of an
illegal sentence?
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ARGUMENT
Smith Has Failed To Show Error In The Denial Of His I.C.R. 35 Motion For Correction
Of An Illegal Sentence
A.

Introduction
The district court denied Smith’s Rule 35 motion for correction of an illegal

sentence, concluding that the motion lacked merit. (R., p.52.) Contrary to Smith’s
assertions on appeal, a review of the record and the applicable law supports the district
court’s ruling. Smith has failed to show error in the denial of his Rule 35 motion. 2

B.

Standard Of Review
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct an illegal

sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d 1143, 1145 (2009).
Whether a sentence is illegal is a question of law that is freely reviewed by the court on
appeal. Id. Whether a sentence is illegal or was imposed in an illegal manner is question
of free review. State v. Adamcik, 152 Idaho 445, 485, 272 P.3d 417, 457 (2012). An
illegal sentence under Rule 35 is one in excess of a statutory provision or otherwise
contrary to applicable law. State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct.
App. 2003).

2

Because the legality of a sentence is a question of law given free review on appeal, this
Court may affirm the district court’s order on any correct legal theory, see, e.g., State v.
Avelar, 129 Idaho 700, 704, 931 P.2d 1218, 1222 (1997) (where the lower court reaches
the correct result by a different theory, the appellate court will affirm the order on the
correct theory).
4

C.

Smith Has Failed To Show Error In The Denial Of His Rule 35 Motion
In his Rule 35 motion, Smith claimed:
This is a motion to correct an illegal sentence which violates Idaho
Statute. This motion is brought pursuant to Idaho Criminal Rule 35(a)[.]
The District Court illegally imposed a sentence first because Defendant was
never restored to competency (2) Second[,] the Court never order[ed] a
competency hearing pursuant to I.C. 18-212 (1) which is required after a
determination of incompetency. The illegality of the sentence is apparent
from the face of the record because Judge John Melanson ordered a
psychological examination but Judge Barry Wood never ordered a
competency hearing after Dr. Richard Smith determined that Defendant was
incompetent on May 2, 2007. Therefore, the Defendant was sentenced
while he was incompetent.

(R., pp.26-27 (emphasis added; capitalization modified).) In his supporting memorandum,
Smith reaffirmed that he contends his sentence is illegal because he was allegedly found
incompetent, and not returned to competence, when he was sentenced. (See R., pp.31-32
(“Defendant never received a competency hearing . . . Nor was Defendant ever restored to
competency.”); p.35 (“Defendant was not competent.”); p.37 (“Defendant was never
restored to competency[.] Therefore, the courts [sic] imposition of any sentence is
illegal.”). Smith’s arguments fail on several points.
First, Smith’s Rule 35(a) challenge is barred by the doctrine of res judicata. The
doctrine of res judicata prevents re-litigation of issues that have been previously decided
in a final judgment or decision in an action between the same litigants. State v. Rhoades,
134 Idaho 862, 863, 11 P.3d 481, 482 (2000). As the Idaho Supreme Court has explained:
Res judicata is comprised of claim preclusion (true res judicata) and issue
preclusion (collateral estoppel). Under the principles of claim preclusion, a
valid final judgment rendered on the merits by a court of competent
jurisdiction is an absolute bar to a subsequent action between the same
parties upon the same claim.
Hindmarsh v. Mock, 138 Idaho 92, 94, 57 P.3d 803, 805 (2002).
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Smith’s current Rule 35(a) motion is not the first time he has argued that his
sentence is illegal because he was incompetent at the time of sentencing. In the appeal of
the denial of Smith’s initial Rule 35(a) proceeding, the Idaho Court of Appeals explained,
“Smith asserts that his sentence is illegal because it was imposed after he was found
incompetent and without Smith having been reevaluated to determine whether he had
gained competence. Smith, 2016 Unpub. Op. No. 473 *5. The court of appeals explained
that the record “does not establish that he was incompetent at the time of his sentencing
hearing,” and that “whether Smith was incompetent at that time is, at best, an unresolved
factual issue that may not be resolved on a Rule 35(a) motion.” Id. The court of appeals
concluded, “It follows that Smith’s sentence is not ‘illegal from the face of the record,’
[citation omitted], and the district court did not err in denying Smith’s Rule 35 motion.”
Id.
Because the Idaho Court of Appeals has previously ruled that Smith’s claim that he
was incompetent when he was sentenced is a matter that “may not be resolved on a Rule
35(a) motion,” id., he is precluded by principles of res judicata from presenting that issue
in another Rule 35(a) motion. On this basis alone, Smith has failed to show error in the
district court’s denial of his Rule 35(a) motion.
Second, Smith’s argument on appeal was not preserved below. On appeal, Smith
argues his sentence is illegal because, after a court-ordered I.C. § 18-211 competency
evaluation found he “lacked the ability to work with his attorney[,] [t]he district court failed
to suspend the proceedings and received no updated reports opinion [sic] Mr. Smith’s
competence had been restored as required [sic] Section 18-212.” (Appellant’s Brief, p.13.)
Smith’s argument changes the issue from whether he was incompetent at the time he was
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sentenced, to whether the trial court complied with the statutory procedural requirements
following the (alleged) determination that he was incompetent. It is well-settled that issues
not raised before the trial court will not be considered for the first time on appeal. State v.
Martin, 119 Idaho 577, 579, 808 P.2d 1322, 1324 (1991); State v. Adams, 138 Idaho 624,
628, 67 P.3d 103, 107 (Ct. App. 2003). Because the issue presented on appeal was not
presented to the district court, Smith has waived that issue.
Third, regardless of whether the issue Smith presents on appeal is barred by res
judicata principles or waived by his failure to preserve it below, it plainly does not qualify
under Rule 35(a) as a claim that his sentence is illegal. Smith was found guilty by a jury
of grand theft and was sentenced to a unified term of fourteen years, with a determinate
term of seven years, a facially legal sentence. Smith, 2016 Unpub. Op. No. 473; I.C. § 182408(2)(a) (grand theft punishable by up to 14 years in prison). Because the sentence
imposed is on its face not in excess of the statutorily mandated maximum sentence for
grand theft, the sentence itself is not illegal. See State v. Clements, 148 Idaho 82, 84, 218
P.3d 1143, 1145 (2009); State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App.
2003).
Moreover, Smith’s claim that the court erred by not complying with the
requirements of I.C. §18-212 because it “failed to suspend the proceedings and received
no updated reports” on Smith’s competence (Appellant’s Brief, p.13), is not a claim that
his sentence is illegal, but is instead a claim that the sentence was imposed in an illegal
manner. See I.C.R. 35(b). Pursuant to Rule 35, any motion to challenge a sentence
“imposed in an illegal manner” must be brought within 120 days “after the filing of a
judgment of conviction.” I.C.R. 35(b). Because Smith waited more than nine years after
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the entry of judgment to bring his claim challenging the manner in which his sentence was
imposed, the district court was without jurisdiction to consider it. See, e.g., State v. Sutton,
113 Idaho 832, 748 P.2d 416 (Ct. App. 1987) (filing limits of Rule 35 are jurisdictional);
State v. Salsgiver, 112 Idaho 933, 736 P.2d 1387 (Ct. App. 1987) (same).
Lastly, even if this Court considers whether the sentencing court violated the
requirements of I.C. §18-212(2) by failing to suspend the proceeding and obtain periodic
updates from the Department of Health and Welfare, Smith’s argument fails. The first
sentence of I.C. §18-212(2) states, “If the court determines that the defendant lacks fitness
to proceed . . ..” Emphasis added. Smith has not asserted, nor does the record show, that
the district court ever made a determination that Smith lacked fitness to proceed to trial.3
Therefore, by the conditional terms of the statute, the court was under no obligation to
suspend the proceeding and obtain periodic reports from Health and Welfare. Indeed,
without making such a determination, the court would have been acting contrary to the
statute to do so. Smith has failed to show any error.

3

Smith has requested this Court to take judicial notice of the Clerk’s Records in Docket
Numbers 35216 (Smith’s underlying criminal case), 42692, and 42962/42963 (new trial
motion and initial Rule 35(a) case). (Appellant’s Brief, p.1 n.1.) The state is unable to
locate Docket No. 42692. The state has no objection to this Court taking judicial notice of
the other cases as they appear to be part of Smith’s extended criminal case, as is this case.
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CONCLUSION
The state respectfully requests this Court to affirm the district court’s denial of
Smith’s Rule 35 motion.
DATED this 28th day of December, 2017.

/s/ John C. McKinney_____________
JOHN C. McKINNEY
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of December, 2017, served a true
and correct copy of the foregoing BRIEF OF RESPONDENT by emailing an electronic
copy to:
ROBYN FYFFE
FYFFE LAW
at the following email addresses: robyn@fyffelaw.com and robynfyffe@icloud.com.

/s/ John C. McKinney______________
JOHN C. McKINNEY
Deputy Attorney General
JCM/dd
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